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VEMORANDUM AND ORDER

This matter cones before the court on Plaintiffs’ Mtionto Conpel
Further Deposition Testinony fromJane Sherburne, Non-Party Jane
Sherburne’ s Motion for Leave to Fil e Decl arati on under Seal, and Non-
Party Jane Sherburne’s Motion to Strike Plaintiffs’ Reply to her
Opposition, or, inthe Alternative, for Leave to File Surreply to
Plaintiffs’ Reply to Motion to Conpel Further Testinmony. Upon
consi derati on of the subm ssions of the parties and the rel evant | aw,
the court will grant Non-Party Sherburne leavetofile adeclaration
under seal and asurreply toplaintiffs’ notionto conpel, and deny her
motionto strike. The court will deny plaintiffs’ notionto conpel

further testinony.

Backagr ound




The underlying all egations inthis case ari se fromwhat has becone
popul arly known as “Filegate.” Plaintiffs allegethat their privacy
i nterests were viol ated when t he FBI i nproperly handed over to the
Whi t e House hundreds of FBI files of fornmer political appoi ntees and
gover nnment enpl oyees under the Reagan and Bush Adm ni strations.

The current di spute revol ves around t he depositi on of Jane C
Sher bur ne, White House Speci al Counsel fromJanuary 1995 to January
1997. Plaintiffs deposed Sherburne on June 21, 1999. At that
deposition, plaintiffs asked Sherburne several questions regardi ng how
she becane awar e of certain aspects of Linda Tri pp’ s testinony at her
depositioninthis case. Sherburne refusedto answer these questions
based on her counsel’s and def endant ECP' s obj ecti ons due to privil ege.
Plaintiffs now seek to conpel Sherburne to answer these specific
guesti ons:

(1) Howdid Sherburne becone aware that Tripptestifiedat sone

time since Decenmber 1998 that she had seen FBI fil es of
Travel Office workers in Foster’s office before those

wor kers were fired?

(2) Howdid Sherburnelearnthat Tripptestifiedthat shetold
Bruce Li ndsey about what she had seen concerni ng t he FBI
files of Travel O fice peopl e and ot hers, and t hat Li ndsey

repliedto Trippthat talk likethat will get you destroyed?



(3) Did Sherburne’'s counsel relate to her what Tripp had

testified?

(4) If so, was that before Sherburne’s deposition today?

1. Anal ysi s

A. Rel evancy

Rul e 26(b) of the Federal Rul es of Gvil Procedure establishesthe
respective burdens of the partieswithregardto notionsto conpel.
Because plaintiffs can only obtain “di scovery regardi ng any natter, not
privileged, whichisrelevant tothe subject matter i nvolvedinthe
pendi ng action” or “information reasonably calculatedtoleadtothe
di scovery of adm ssi bl e evidence,” they nmust first show that the
i nformati on sought to be conpelledis discoverable. FED. R Cv. P.

26(b)(1); see also Alexander v FBI, 186 F.R D. 185, 187 (D.D.C

1999) (stating that the party seeking to conpel information nmust first

denonstrate its rel evance); Alexander v. FBI, 186 F.R. D. 21, 45

(D.D.C. 1998) (same). Once this has been established, however, the

burden shifts to the defendant to prove her clains of privilege.
Plaintiffs donothingtoestablishrelevanceintheir initial

t hr ee- page noti on, whi ch consi sted only of excerpts fromSherburne’s

deposi tion and a concl usory statenent that the plaintiffs wereentitled



t o have their questions answered. This court has al ready explicitly
stated that “for plaintiffstoprevail ontheir notionto conpel, they
must showin their initial motionthat theinformationthey seekto
conpel is relevant, aside from any other clainms of privilege.”
Al exander, 186 F. R D. at 187 (enphasis added). Plaintiffs have clearly
failedtodosointhis case. They argue that their failureis a due
to the fact that counsel’s objections at the deposition were non-
speci fi c and based only on a general clai mof privilege. They contend
t hat they coul d not address the nerits of Sherburne’s privilege claim
until after Sherburne’ s oppositiontotheir initial notion because it
was not until then that Sherburne specifiedwhichprivilegeit was that
she was asserting. Plaintiffs’ argunent, however, does not expl ai n why
t hey coul d not establishthe relevance of theinformation sought in
their initial notion as required. Neverthel ess, the court finds that
t he pronpt adm ni stration of justiceis furthered by granting Sherburne
leavetofile asurreply as opposedtotenporarily avoidingthe nmerits
of theplaintiffs’ notionto conpel by strikingtheir reply. Sherburne
filed her surreply alongw th her notion for | eave, so no addi ti onal
work i s required of the parties. Furthernore, as di scussed bel ow,
plaintiffs reply brief adequately addresses rel evancy i ssues. Inthe
future, however, plaintiffs nmust either raise all of their appropriate
argunentsintheir initial notion, or el se face deni al of their notion

wi thout |eave to re-file the sanme notion.



The court will now turn its analysis to the nerits of the
plaintiffs’ argunment that the information sought is di scoverable.
Plaintiffs first rely on this court’s prior ruling that the
ci rcunst ances surroundi ng the rel ease of Linda Tripp’ s background

security informationis di scoverable. See Al exander v FBI, Civ. No.

96- 2123, Menorandumand Order at 6-7 (D.D.C. Apr. 13, 1998). They
assert that the information they seek to conpel is, therefore,
di scoverable as it relates to these circunstances. They fail to
expl ai n, however, just howtheir questions mght relatetotherel ease
of Tripp's personnel fileinformation. The questions at issue seek
i nf or mat i on about how Sher burne | ear ned of certain cl ai ns made duri ng
Tripp s deposition in this case. That deposition took place in
Decenber 1998 and January 1999, several nonths after Tripp’ s background
information was rel eased.? Therefore, this court fails to see howthese
questions pertain to the circunstances | eading to the rel ease of
Tripp's file.

Pl ai ntiffs next argue that the i nfornmati on sought is rel evant
because Sher burne coul d have becone aware of Tripp’ s testinony due to
her first-hand knowl edge of the underlying clains. Furthernore, they
argue that these questions bear on the weight and credibility of

Sher burne’ s testi nony because she could tailor that testinony to her

The release of Tripp's file informati on and subsequent rel ease
of news articles regarding Tripp occurred in March and June of 1998.
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benefit i f she was aware of Tripp’s prior testinony. Basedonthis,
the court finds that the plaintiffs’ questi ons appear rel evant and
“reasonably calculated to lead to the discovery of adm ssible
evidence.” FeD. R Civ.P. 26(b)(1). Therefore, the plaintiffs have
sufficiently established that the information they seek is

di scover abl e.

B. Attorney-Client Privilege

Thus, the burden shifts to Sherburne, as the party asserting
attorney-client privilege, todenonstrate “the applicability of the
privil ege by way of affidavits or ot her conpetent evidence.” Al exander

v. FBI, 186 F. R D. 102, 111 (D.D.C. 1998) (citingQdonev. Godalnt’|

PLC, 950 F. Supp. 10, 12 (D.D. C. 1997)). In support of her privilege
cl aim Sherburne subm tted a declaration fil ed under seal for the
court’sincanerareview. After review ngthat declaration andthe
depositiontranscript, this court finds that Sherburne has met her
bur den.

Plaintiffs questions seektoidentify theinformation Sherburne
di scussed wi t h her counsel in preparation for her deposition. This
court has al ready rul ed on several occasions that plaintiffs are not
entitledtosuchinformation, asit woul d be “tantanount to reveal i ng
t he subst ance of what was di scussed with counsel ” in furtherance of

| egal services. See Alexander, 186 F.R D. at 47 (rejecting plaintiffs’




noti on to conpel Stacey Parker to answer whet her she had di scussed t he

deposition testi nony of Begal a with counsel ); see al so Al exander V.

EBI, 186 F. R D. 200, 203 (D.D. C. 1999); Al exander v. FBI, Cv. No. 96-
2123, Menorandum and Order at 5-8 (D.D.C. April 16, 1999) (both
rejectingplaintiffs’ notionto conpel testinony on docunents revi ened
by the deponent with counsel in preparation for deposition).
The plaintiffs argue that the i nfornmati on sought is not privil eged
because it does not constitute | egal advice. They contendthat thisis

a situation where alawer has nerely passed on facts acquired from

ot her sources. Seelnre Sealed Case, 737 F.2d 94, 99 (D.C Gr. 1984)
(“when an attorney conveys to his client facts acquired fromot her
per sons or sources, those facts are not privileged.”) However, although
plaintiffs’ questions may i nvol ve facts obtai ned fromresources ot her
thantheclient, i.e. statements made by Tri pp at her depositionin
this case, it is not thosefactsthe plaintiffs seek to acquire, as
they are already fully aware of them Rather, plaintiffs seek to
di scover whet her Sherburne’ s counsel related this testinony to her, and
what, if any, specific testinony the attorney chose to relate in
preparation for Sherburne’ s deposition. Clearly, thisinformtion
“coul d be used to pi ece toget her i nfornmati on about the nature of the
| egal advi ce sought” by Sherburne. Al exander, 186 F. R D. at 203.
Therefore, the attorney-client privilege appliestotheinformtion

plaintiffs seek to conpel.



The pl aintiffs next argue that Sherburne wai ved any pri vil ege t hat
may have exi sted. They assert that any attorney-client privil ege was
wai ved by the fact that counsel’s objections referred only to a
general, unidentifiedprivilege. Plaintiffs’ argunment is w thout
nmerit. Based on the questions asked and counsel’s objections,
Sherburne clearly asserted her attorney-client privilege. | f
pl ai ntiffs were confused about the particul ar privil ege cl ai med, they
coul d have i nquired further during the deposition. Insupport of their
argument, plaintiffsrefer tothis court’s earlier decisions allow ng
further di scovery sothat plaintiffs could develop circunstantial facts
to explorethe propriety of the assertion of the privilege. Al exander,
186 F. R D. at 46 (allowing plaintiffs to submt to deponent a set of

narrowy tailored interrogatories); Alexander v FBI, Civ. No. 96-2123,

Menmor andum Opi ni on at 41 (D.D.C. July 10, 1999) (allow ng further
questi oni ng of deponent). |n those deci sions, however, this court did
not findthat the deponent had wai ved his privilege by hisfailureto
provi de detailedinformationregardingit. Rather, the court found
that the record was insufficient to allow the court to properly
ascertain whether the attorney-client privilege applied in that

particul ar circunstance. See Al exander, 186 F. R. D. at 46. In the

i nstant case, however, the court has sufficient informtion, as



di scussed above, to rule on the applicability of the privilege.?
Therefore, this court’s prior decisions, onwhichtheplaintiffsrely,
are inapplicable.

Plaintiffs next assert that Sherburne wai ved her privil ege because
of her counsel’s statenment at the deposition that they were not
claimng privilegewth respect to docunents responsi ve to t he subpoena
duces tecum Once again, this argunment is without merit. The fact
t hat Sherburne di d not clai mprivilege as to unrel at ed docunents, whi ch
wer e not subject tothe attorney-client privilege, has no bearing on
her claimof privilege as to the specific questions at issue.

Simlarly, plaintiffs clai mthat Sherburne wai ved her privil ege

when she t al ked t o Bob Wbodward, a reporter fromthe WAshi ngt on Post .

“I Al ny voluntary disclosure by theclient toathird party breaches the
confidentiality of the attorney-client relationship andtherefore
wai ves the privilege, not only as to the specific conmunication
di scl osed but oftenas to all other communi cations relatingtothe sane

subject matter.” Inre Seal ed Case, 877 F. 2d 976, 980-81 (D.C. Cir.

1989) As with the docunents, however, the di scussi ons Sher burne had
w t h Wbodwar d were unrel ated to t he subject matter at i ssue. As noted
above, plaintiffs seek to conpel information about what Sher burne

di scussed with counsel in preparation for her deposition. Sherburne’'s

Plaintiffs also were afforded the opportunity to respond fully
to Sherburne’'s privilege clains in both their reply and their
opposition to Sherburne’'s notion for leave to file a surreply.
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di scussi ons wi t h Wbodwar d, however, took place inthe summer of 1998,
approxi mat el y one year prior to her deposition. G venthis sequence of
events, Sherburne clearly coul d not have di scussed wi t h Wbodwar d what
her counsel didto prepare her for her depositioninthis case. Nor
coul d she have di scussed general | y howshe had becone aware of Tripp' s
depositiontestinony, as Tripp’ s testinony al sotook pl ace sever al
nont hs | ater. 3 Therefore, as Sherburne di d not di scuss t he subj ect
matter at i ssue wi th Whodwar d, she di d not wai ve her attorney-client
privilege.

Finally, plaintiffs argue that evenif theinformation sought is
privileged, they are still entitledto it because the crine-fraud
exception applies. Comuni cati ons ot herw se protected by privil ege are
not protectedif they “are made in furtherance of acrinme, fraud, or

ot her m sconduct.” lnre Seal ed Case, 754 F. 2d 395, 399 (D.C. Cir.

1985). “[T] he party seeking to overcone the privilege [has] the burden

of showi ng that the crinme-fraud exceptionapplie[s].” Inre Seal ed

Case, 107 F.3d 46, 49 (D.C. Cir. 1996). In order to neet this burden,
t he party nust showtwo things. First, the party nust of fer “evi dence
that if believed by the trier of fact woul d establish the el enents of

an ongoing or inmnent crineor fraud.” |d. at 50. Second, the party

STripp’s testinmony took place in Decenmber 1998 and January 1999,
several nonths after Sherburne’s discussions with Wodward.
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must showthat “the client consult[ed] thelawer for the purpose of
commtting a crinme or fraud.” |d. at 51.

Plaintiffs contendthat the dinton Adm nistrationhasillegally
attenpted to intimdate, punish and destroy Li nda Tri pp by rel easi ng
her confidential, DoD personnel file information and cooperatingwth
a state prosecution of Tripp. The court, however, does not needto
reach t he i ssue of whet her such a contention satisfiesthe first prong
of the plaintiffs’ burden as the plaintiffs haveclearly failedto
sati sfy the second prong.* The plaintiffs have not even attenptedto
show t hat Sherburne consulted her attorney for the purpose of
attempting tointimdate or destroy Tripp. The evidence inthis case
i ndi cat es that Sherburne consul ted her attorney in order to prepare for
her depositioninthis case. This consultation was well after the
rel ease of the Tripp file and after Sherburne left the Clinton
Adm nistration. The plaintiffs have fail edto present any evi denceto
establishthat this consultati on was made i n furtherance of acrine or
fraud. Therefore, they have clearly failed to neet their burden that

the crime-fraud exception should be applied.

[11. Concl usion

4“This court notes, however, that at first glance, it appears
that plaintiffs have failed to make the required “prima facie show ng
of a violation sufficiently serious to defeat the privilege,” in
order to satisfy the first prong of their burden as well. In re
Seal ed Case, 754 F.2d at 399.
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Dat e:

For the reasons stated above, the court HEREBY ORDERS t hat:
1. Plaintiffs’ Mtionto Conpel Further Deposition Testinony of

Jane Sherburne i s DENI ED.

2. Non- Party Sherburne’s for Leave to Fil e a Decl arati on under

Seal is GRANTED.

3. Non-Party Sherburne’s Motionto Strike Plaintiffs’ Replyto

her Oppositionis DENIED. Sherburne’s Motion for Leaveto

File a Surreply is GRANTED.

SO ORDERED.

Royce C. Lanmberth
United States District Court

12



